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This is an appeal from a final restraining order entered

agai nst the def endant under the Prevention of Domestic Viol ence Act
of 1991, N.J.S. A 2C 25-17 to -33 (Act). The order was based on a
series of harassing phone calls allegedly nmade by defendant to

plaintiff from Novenber 1995 through April 1996. N.J.S. A 2C 33-

The parties' names are fictitious to preserve privacy. See
Mann v. Mann, 270 N.J. Super. 269 (App. Div. 1993).




4(a).* We conclude that the Superior Court Family Part judge did
not have jurisdiction under the Act to enter a restraining order.
The parties did not share a requisite donestic relationship
adequate to predicate jurisdiction under the Act. The offense
shoul d have been prosecuted in municipal court as a disorderly
persons offense. N.J.S. A 2C 33-4(a).

Plaintiff, age 23, initiated this matter by filing a conpl ai nt
in the Kearny Minicipal Court on April 24, 1996. The nunicipa
conpl aint charged that defendant, age 22, on April 23, 1996 did
"With purpose to harass another, nmake or cause to be nmde, a
conmuni cation or communi cations at an extrenely i nconveni ent hours
and i n of fensively coarse | anguage specifically by calling at 12: 15
am Calling the victim "a slut' and told the victimto "fuck
off."" As aresult of this municipal conplaint, a plenary hearing
ensued in the Famly Part of the Superior Court in Hudson County
on May 2, 1996. N.J.S A 2C 25-29(a).

The Famly Part judge accepted the veracity of plaintiff's

claims by a preponderance of the evidence, see N.J.S. A 2C 25-

’N.J.S.A. 2C.33-4(a) states in pertinent part:

Except as provided in subsection d., a
person commts a petty disorderly persons
offense if, with purpose to harass another,

he:

a. _Nhkes, or causes to be nmmde, a
communi cati on or communi cati ons anonynously or
at extremely inconvenient hours, or in

of fensively coarse |anguage, or any other
manner |ikely to cause annoyance or alarm



29(a); Roe v. Roe, 253 N.J. Super. 418, 431 (App. Div. 1992), and

entered an appropriate restraining order on May 2, 1996. On this
appeal defendant raises four clains of error: (1) adm ssion of a
tape recording w thout proper foundation; (2) |ack of proper
verification from tel ephone conpany; (3) judge unfairly presuned
defendant's guilt, and (4) other trial error was conpounded by
defendant's | ack of counsel at the hearing.

W find no reversible trial error in the record but are
convinced that the Famly Part judge had no jurisdiction; the
events bore no relationship to any past or present donestic

rel ati onship. W perceive this matter as a tel ephone harassnent

case, not a donestic violence case. Jurisdiction was not
guestioned at the trial level. Nor is jurisdiction questioned on
appeal . R 4:6-7; R 5:1-1. But conscious of the burgeoning

donestic viol ence case-load in the Superior Court, we concl ude t hat
jurisdictional scrutiny is necessary to insure that the Act is not
trivialized and the Superior Court is not overrun with disorderly
persons cases properly allocable to the nunicipal courts.?
Plaintiff testified on My 2, 1996 that she had known

def endant "approximately a year." Plaintiff and defendant had been

*The number of domestic violence filings in the Superior
Court, Famly Part, statewi de for the past several years is:

1996 - 62,744

1995 - 63, 465

1994 - 55,639

1993 - 53,321

1992 - 48,492

1991 - 36, 054
[ ACC Superi or Court Casel oad
Ref erence Gui de 1991-1996. ]
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friends and lived at the shore together with other young wonen on
weekends during June, July and August, in the sunmer of 1995
Plaintiff began to date defendant's "ex-boyfriend" at the end of
Oct ober 1995.

Plaintiff testified to a series of hostile, threatening and
harassi ng phone calls from defendant starting in Novenber 1995,
which culmnated in the April 23 phone calls, subject of the
conplaint filed in the Kearny Muinicipal Court on April 24. The
subj ect of the calls was plaintiff's relationship with her current
"boyfriend," Martin M, who was al so defendant's "ex-boyfriend,"
since |late Cctober 1995. Martin M testified that he started
dating plaintiff inthe fall, about two nonths after he "broke-of f"
wi th defendant. From this we infer that Martin M and the
def endant had been dating over the sunmer of 1995, during the tine
plaintiff and defendant were weekend housemates at the shore for
several nonths.

Jurisdiction turns on the text of NJ.S. A 2C 25-19(d)

n 4

defining a "victim of donestic violence. For our purposes, the

N.J.S. A 2C:25-19(d) states:

d. "Victimof donestic violence" nmeans a
person protected under this act and shal
i nclude any person who is 18 years of age or
ol der or who is an emanci pated m nor and who
has been subjected to donestic violence by a
spouse, former spouse, or any other person who
is a present or fornmer household nenber.
"Victim of donestic violence" also includes
any person regardless of age, who has been
subjected to donestic violence by a person
wi th whomthe victimhas a child in common, or

(conti nued...)



key words are "a person protected under this act . . . shall
include any person who is 18 years of age or older who is an
emanci pated m nor and who has been subjected to donestic viol ence
by . . . any person who is a present or fornmer household nmenber."
We discussed this broad definitional |anguage in the 1991 Act in
Bryant v. Burnett, 264 N.J. Super. 222, 225 (App. Dv. 1993), a

case involving a man and a woman who had cohabitated for three
nmont hs before the domestic violence erupted. W there concl uded
that the jurisdictional predicate "present or forner household
menber” was easily satisfied, despite the claimby defendant that
the arrangenent was tenporary and not the establishnent of a
per manent  househol d. As John Cannel has observed, the
jurisdictional definition "has given courts sone difficulty.”

Cannel, New Jersey Crinminal Code Annotated, comment 2 on N.J.S. A

2C: 25- 20 (1996- 1997) .

Judge Skillman's opinion in Jutchenko v. Jutchenko, 283 N.J.

Super. 17 (App. Div. 1995), denobnstrates that there are rational
[imts to this very expansive definition of a victim of domestic
violence. The plaintiff and defendant were brothers, age 42 and
47, who had not |ived together in the sane househol d for 20 years.
Despite their fornmer status as "househol d nmenbers,” we there found

no donestic violence Act jurisdiction because the Act is directed

*(...continued)
with whom the victim anticipates having a
child in comon, if one of the parties is
pregnant. "Victimof donestic violence" also
i ncl udes any person who has been subjected to
donestic violence by a person with whom the
victimhas had a dating rel ati onshi p.
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at "violence that occurs in a famly or famly-like setting.
N.J.S.A 2C.28-18." 1d. at 20. W said that donmestic violence "is
a termof art which defines a pattern of abusive and controlling

behavior injurious to its victins," id. at 20, quoting Peranio v.

Peranio, 280 N.J. Super. 47, 52 (App. Div. 1994). See also

Sperling v. Teplitsky, 294 N.J. Super. 312, 320-21 (Ch. Cv. 1996)

(no donestic relationship for past five years); Sisco v. Sisco,

N.J. Super. (Ch. Div. 1996) (no donestic relationship for 15

years between fat her and daughter). W concluded i n Jutchenko that
the Legislature could not have intended the Act to extend to a
di spute between two brothers who had not |ived together for 20
years, "at least in the absence of any showing that the alleged
perpetrator's past donmestic relationship with the alleged victim
provides a special opportunity for “abusive and controlling

behavior."'" Jut chenko, 283 N.J. Super. at 20. We vacated the

final restraining order.

We find the case before us presents an equally tenuous, if not
absurd, relationship to the purposes of the Act. The harassnent
found by the judge, phone calls sparked by jealousy over a
"boyfriend," bore no relationship to the tenporary, part-tine
seashor e vacati on housi ng arrangenents which the litigating parties
shared wth other young wonmen the prior sumer. The dispute
concerns jealousy over the affections of a young man, a scenario
doubtless as old as recorded tine but unrelated to any donestic

circunstance anong the parties and surely not wthin the



contenpl ation of the Legislature as expressed in its findings and

decl arations set out in the Act, which are:

The Legislature finds and declares that
donestic violence is a serious crime against
society; that there are thousands of persons
in this State who are regularly beaten,
tortured and in sone cases even killed by

their spouses  or cohabi t ant s; t hat a
significant nunber of wonen who are assaulted
are pregnant; that victinms of donestic

violence cone from all social and economc
backgrounds and et hnic groups; that thereis a
positive correl ati on between spousal abuse and
chil d abuse; and that children, even when they
are not thenselves physically assaulted,
suffer deep and | asting enotional affects from
exposure to donestic violence. It is
therefore, the intent of the Legislature to
assure the victins of donestic violence the
maxi mum protection from abuse the |aw can
provi de.

[NJ. S A 2C 28-18.]

The Act did not target harassnment by jilted or jealous |overs
barren of any donmestic context. W reverse and remand for vacation
of the final restraining order.

Rever sed.



